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Argument: 


I. The District Court correctly affirmed the 
Secretary's final decision 


A. Section 202(d) (8) requires a showing 
of one-half support on the year pre- 
ceding requirement 


The Secretary found that the claimant 
failed to show one-half support in the 
year preceding retirement 


l. Section 205(g) requires affirmance 
of the Secretary's decision if 
supported by substantial evidence 


The Secretary's decision was sup- 
ported by substantial evidence 
and therefore correctly affirmed 
by the District Court 


3. Ketcherside v. Celebrezze is 
distinguishable -— 


Section 202(d) (8) does not violate the 
Due Process Clause 


A. The challenged statutory provision 
must be sustained if it hasa rational 
basis 


B. The statutory provision has a rational 
basis and furthers the legislative 


history 


The Statutory scheme has a rational 
basis and furthers the legislative 
purpose 
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Section 202(d) (3), 42 U.S.C. $402 (a) (3)--———- 


Section 202 (d) (4), 42 U.S.C. §402 (d) (4) -----—- 
Section 202 (d) (8), 42 U.S.C. §402 (d) (8) ------- 


Section 202 (d) (8) (C), 42 U.S.C. §402 (d) (8) (c)- 
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Section 202(d) (9), 42 U.S.C. §402(d) (9) 
Section 202(d) (9) (B) (i), 42 U.S.C. §402(d) (9) 
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Social Security Regulation No. 4, 20 C.F.R. 
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Miscellaneous: 


H.R. Rep. No. 92, 231 1972 U.S.C. Cong. & Adm. 
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Vermont Statutes: 
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Vermont Social Services Regulations, 

Vol. III, Part 4, §3401 
Vermont Social Services Regulations, 

Vol. III, Part 4, §3402 
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ISSUES PRESENTED FOR REVIEW 


1. Whether there is substantial evidence in the record to support 
the decision of the Secretary of Health, Education, and Welfare that 
because State foster care payments did not constitute contributions 
by the wage earner toward the child's support, the wage earner did 
not provide at least one-half of the child's support in the year before 
the wage earner became entitled to retirement insurance benefits and 
the claimant therefore failed to meet the requirements of Social Security 
Act §202(d) (8), 42 U.S.C. §402(d) (8), for entitlement to child's insurance 
benefits. 

2. Whether Social Security Act §202(d) (8), 42 U.S.C. §402(d) (8), 
violates the Due Process Clause insofar as it conditions certain adopted 
children's receipt of child's insurance benefits upon a showing that 
the waye earner provided at least one-half of the child's support in 
the year before the wage earner became entitled to retirement insurance 
benefits. 

1. This is an appeal from a decision of a district court sus- 
taining the constitutionality of Social Security Act §202(d) (8), 
as amended, 42 U.S.C. §402(d) (8), which, in the case of certain adopted 
children, corditions the payment of child's insurance benefits upon 
a showing, satisfactory to the Secretary, that the wage earner provided 


at least one-half of the child's support in the year before the wace 


earner became entitled to retirement insurance benefits. Following 
is a description of the statutory scheme qoverning payment of child's 


insurance benefits. 
Child's insurance benefits are payable to a child under the age 
of 18 (or, in the case of a full-time student, under the age of 22) 


of a wage earner i/ who is living if the child is dependent upon the 


wage earner at the time of application. Social Security Act §202 (da) 

(1) (B) and (C), 42 U.S.C. §402(d) (1) (B) and (C). There is a statutory 
Presumption that a child who has not heer, adopted by another individual 
is dependent upon his parents, whether natural or adoptive. Social 
Security Act §202(d) (3), 42 U.S.C. §402(d) (3). 

Other children must establish dependency upon the wage earner to 
be entitled to benefits. Certain illegitimate children and certain 
stepchildren must demonstrate dependency. Social Security Act §§202 
(a) (3) and 216(h) (3), 202(a) (4), 42 U.S.C. §§402(d) (3) and 416 (h) (3), 
402(d) (4). A child adopted after the wage earner became entitled to 
retirement benefits must show that he is the wage earner's natural 
child or stepchild or that he was living with and receiving at least 
one-half of his support from the wage earner in the year before the 
wage earner became entitled to retirement benefits. Social Security 
Act §202(d) (8), 42 U.S.C. §402{a) (8). 

2. The appellant Loren F. Daron, Jr. is an adopted child who 
sought child's insurance benefits on the social security account of 
the retired wage earner, Vivian Damon. His application was turned 


7 Both parties are using the term "wage earner” to identity the indivi- 


dual who has earned a covered status under the Social Security Act 
regardless of whether such individual had earned wages or salary or 


is no longer working. 


down initially and on reconsideration by the Social Security Adcmin- 
istration. The wage earner and her attorney then appeared at a 
hearing before an administrati e law jutige who considered the case 


de novo and found that the child was not entitled to child's insurance 


benefits. The Appeals Council approved the hearing decision, render- 
ing it the final decision of the Secretary, subject to judicial review. 
On June 26, 1974, the claimant instituted an action under Social 
Security Act §205(g), 42 U.S.C. §405(g), for judicial review in the 
United States District Court for the District of Vermont. 

After considering cross-motions for summar, judgment, on July 30, 
1975 the District Court remanded the case to the Secretary ".. . for 
the taking and consideration of evidence on the nature of the Vermont 
Foster Child Program and for reconsideration of the issue of treatment 
of the foster care payments." The Appeals Council thereupon remanded 
the case to an administrative law judge who conducted a hearing at 
which there appeared the claimant's attorney and a witness from the 
Vermont Foster Child Program. The administrative law judge's decision 
upheld the original decision denying benefits to the child. The 
Appeals Council adopted this decision as the final decision of the 
Secretary, subject to judicial review. 

The case came again before the District Court on cross-motions 
for summary judgment. In concluding that the Secretary's determination 
was supported by substantial evidence, was consistent with the governing 
law, and did not deprive the claimant of equal protection, the District 
Court granted the Secretary's motion for summary judgment. That 
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Court's opinion and order dated August 19, 1976, as amended by order 
dated August 30, 1976, is the subject of this appeal. 

4. The facts are as follows: 

The wage earner, Vivian F. Damon, born November 12, 1909, hecame 
entitled to retirement insw ance benefits in November 1971. Claimant 
Loren E. Place, Jr., now Loven Place Damon, was born July 16, 1961. 
The wage earner testified that the Welfare Department Placed the child 
oe Eee Tea Nines te a atest orm aia hel youme le ant tok hie 
away fram her in November 1971. She stated that she and her husband had 
wanted to adopt the child Since he was two years old but that a 
social worker for the Welfare Department had told them it wasn't 
necessary and that they would never take the child away from them. 
Nnen the child was returned to the Darons in ecenber 1971, they 
began adoption Proceedings which became final on August 7, 1972, 

(Tr. 31-34, 51). 2/ 

On June 14, 1972, the wage earner filed for child's insurance 
benefits on behalf of Claimant. (Tr. 46-49). The application was 
denied initially and on reconsideration because it was determined 
that the —_ requirement that the wage earner had provided at least 
cne half of claimant's support for the year before the month in wnics 


the wage, earner became entitled to retirement benefits was not met. 
This determination was based on evidence, as enumerated by the wage 
earner, concerning support received by the claimant from tthe wage 


27 All references to the acministrative transcript are ahbrev ated =." 


= 

earner and other sources. (Tr. 50, 55-57). At the hearing on Feh- 
ruary 11, 1974, the wage earner testified that when she filed the 
application for child's benefits she was not aware of the support 
requirements or the reason for her listing contributions made to the 
child, that she had spent very little time calculating the contributions, 
and that she had left out various items. The administrative law 
judge admitted into evidence a new list of contributions prepared by 
the wage earner for the support year in ovestion. (Tr. 34-44). From 
this list and from testimony of the wage earner, the following facts 
relative to the support period in question were determined. 

There were six members of the Damon family, Mr. and Mrs. Damon 
and four children. The family lived in an owned hame valued at 
$8,000.00 and had another small place where they qrew potatoes. 

The income for the period was as follows: 


$1836.00 - foster children payments ($918.00 for claim- 
ant and $918.00 for another foster child) 


1126.00 - earnings from employment at a day care 
center 


1461.00 - earnings from employment at a school 
456.00 - private pension of wage earner's husband 


1800.00 - Social Security benefits of wage earner's 
husband 


2000.00 - Allowance for use of house and for vegetables 
grown and vsed by the family 


6 /§8679.00 - Total available support for family 
$1446.50 - Total available for the claimant Loren 


a oe 
Expenses for claimant in the period were as follows: 


436.97 ~ General 
~ Personal 


On July 30, 1975 this case was remanded to the Secretary for 
further consideration of the issue of foster care payments. ‘The 
following documentary evidence was admitted into the record on remand: 
the State requlations governing the administration of the foster care 
Program (Tr. 130-140); "Guide to Foster Parents" (Tr. 141-157); a 
document entitled "Financial Arrangements" (Tr. 158; and the foster 
care agreement (Tr. 159-161). 

The State regulations at subsection 3401 cite the authority for 
the foster care program as "33 Vermont Statutes Annotated 669; 2801," 
authorizing "the department to provide maintenance, care and super- 
vision of children whose custody has been transferred to the Com 
missioner of Social Rehahilitation Services." Under subsection 
3402, "Foster care is defined as day to day maintenance, care and 
Supervision of an individual placed by the department outside of his 
fome . .." (ir. 132). ‘The regulations set forth the procedures 
and requirements for the licensing of foster homes and the placement 
of foster children. As pertinent to this case, the reculations at 


subsection 3603 provide: 


The foster family must have a regular source of incame 
for i 


ey oe 


The "Guide tc Foster Parents," Part G, notes that"... all 


payments received for care of a foster child should not he reported 


ee incom. 3.07 apt? . & « the child may not be claimed as an 
exemption for incame tax purposes." (Tr. 153). The standard monthiy 
allowances, set forth in a statement of Financial Arrangements (Tr. 
158), vary with the age of the child and covers room and hoard, 
clothing, incidental personal expense items, and a personal spending 
allowance. It is further provided that when any component of the 
standard allowance is furnished in full, such as from the child's 
own earnings or by a parent or other individual, its value shall be 
deducted from the monthly payment. 

Mrs. Enna Remick, Supervisor of Licensing of the Foster Care 
Program of the Vermont Social Welfare Department, testified hefore 
ap administrative law judge at a supplemental hearing (Tr. 95-129), 
She testified that the Department ras legal custody of the foster 
child ard supervises the foster hame (Tr. 98). She stated that 
payments made umder the State foster care program are intended for 


the care and support of the foster child and that the amount is deter- 
mined hy law, varies according to the age of the child, and is 
designed to cover the cost of the child's basic needs (Tr. 99, 104). 
Mrs. Pemick further testified that the State agency presumes 

that all payments are spent on the child and that the foster parents 

4 | are not required to account for actus! expenditures or to refund any 
surplus, except for clothing, as long as the child is adequately 
cared for. (Tr. 106-107). She indicated that the entire monthly 
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allotment is low and generally just covers the child's basic needs. 
(Tr. 104, 106, 117, 120). ‘The care provided by foster narents is 
governed by the regulations and is monitored through periodic visits 
by a social worker. (tr. 98, 99, 113). Mrs. Remick Stated that it 
is expected that foster parents will provide love and attention but 
Stressed that foster parents are not paid for their services. (Tr. 
105, 109-110, 118, 120-122). 
STATUTORY PROVISIONS 

The pertinent Statutory provisions of Title IT of the Social 
Security Act, 49 Stat. 622, as added and amended, 42 U.S.c. §402 
et seg., are set forth in the addendum to this brief, infra, pp. 
la - 4a. 

SUMMARY OF ARGUMENT 

The Court below correctly determined that the administrative 
record contained substantial evidence to support the Secretary's 
decision. Under the applicable statutory standard for judicial review, 
the Secretary serves as trier of fact. The duty of the court below 
was not to decide the case de novo, but to decide whether the record 
was complete enough for the Secretary to have rendered a final 
decision and whether the evidence before the Secretary sufficiently 
supported that final decision. 

Moreover, the court below correctly determined that the Secre- 
tary properly applied the governing statutory provisions. The Social 
Security Act provides insurance benefits to dependent children of 


wage earners. The purpose of the benefits is to replace the support 


wun 


lost through the death, disability or retirement of the wage earner. 
The statutory scheme to which the appellant objects is designed to 
distinguish those situations in which the dependency of the child on 
the wage earner can reasonably be inferred from those in which it 
cannot, and to require proof of actual support only in the latter 
circumstances. 

To discriminate against adopted children as such is not a 
purpose of the challenged classification, but even if it were, the 
cases do not require strict judicial scrutiny of the statutory 
scheme. Requiring specific, quantitative proof of support is 
entirely reasonable. That some children who are deemed depencent 


under the statutory provisions may not actually be dependent does 


not render the statutory scheme irrational. Providing for benefits 


to many dependent children without incurring the administrative 
burden of case-by-case determinations in classifications in which 
presumption of dependency is reasonable is the legitimate purpose 
the statutory scheme serves. 
The provision under attack serves the additional lecitimate 
purpose of discouraging adoptive relationships after retirement when 


the purpose is to secure child's benefits in situations not within 


That the narrow 


the intended scheme for insurance coverage. 
rule is imprecise is not a constitutional infirmity. Because any 
after-adopted child who can demonstrate the kind cf dependency re- 
quired is entitled to benefits, the statutory provision at issue 


does not constitute a blanket exclusion of a class. Moreover, the 


¥ 
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congressional choice of a requirement for dependency during the 
particular year preceding retirement is a justifiable and reason- 


able measure. 


I 


THE: DISTRICT COURT CORRECTLY AFFIRMED THF. SECRETARY'S 
FINAL DECISION 


The District Court's opinion and order dated August 19, 1976, 
as amended by order dated August 30, 1976, appears in the Appendix 
submitted with the appellant's brief. In affirming the Secretary's 
determination that the claimant was not entitled to child's insurance 


benefits, the court below denied claimant's motion for summary judg- 


ment and granted the Secretary's motion for summary judgment. Appel- 
lant's Appendix p. 17. Upon a review of the administrative record, 

the District Court found that the Secretary's final decision was 
Supported by substantial evidence, was consistent with the governing 
law, and did not deprive the claimant of equal protection. Appellant's 
Appendix pp. 3-4, 


A. Section 202(d) (8) Requires A Showing Of One-Half Support In 
Year Pr Retirement 
ig, Retirenent 


The statutory scheme for child's insurance benefits is described 
Supra, pp. 1-2. In the case of a living wage earner, Social Security 
Act §202(d) (1) (C) (i), 42 U.S.c. 402 (d) (1) (C) (i), imposes the requirement 
that a claimant for Chile's benefits be dependent upon the wage earner 
at the time of application. Subsection (a) (3) provides that most child- 
ren shall be deemed dependent at the relevant time of application. For 


-ll- 


children who have been adopted by a wage earner after he had become 
entitled to retirement insurance benefits, subsection (d) (8) creates a 
presumption of lack of dependency at the relevant time of application. 
Subsection (d) (8) (C) appears to create an exception from the 
presumption of lack of dependency for an after-adopted child who 
also happens to be a natural child or stepchild of the wage earner. 
However, the provision constitutes simple recoqnition that despite 
being after-adopted, natural children and stepchildren fall within 
their own classifications and, as such, are treated in other provisions 
ie without the need to consider the factor of after-adoption. 
| As pertinent to this case, subsection (d) (8) (D) provides that 
despite being presumed not dependent on the wage earner at the time 
of application, a child adopted after the wage earner's retirement 
can meet the dependency requirement with a showing that he was living 
with and receiving at least one-half of his support from the wage 
earner during the year immediately before the month in which the 
wage earner became entitled to retirement benefits. 
The Secretary's regulations define the one-half support recquire- 
ment as follows: 


A legally adopted child . .. shall he considered to 
be receiving at least one-half of his support fran the in~ 
sured individual for the year before the applicable time 
specified in section 202(d) (9) (B) (i) 3/ if such individual 
made a contribution, in cash or kind, to such child's 
support in each of the 12 months preceding the applicahle 


77 AS Originally enacted in 1965, this provision was found in $202 (d) (10) 
of the Act but by subsequent amendment was moved to §202(d) (9) and 
subsequently to §202(d) (8). (42 U.S.C. §402(d) (9) and 42 U.S.C. §402 
(d) (8). 
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time and the total of such contributions over the entire 
12 month period equaled or exceeded One-half of such child's 
Support for the year. 20 C.F.R. §404.3590(h) (2). 
"Support" is defined to include: 
- + + food, shelter, Clothing, ordinary medical expenses, 


and other ordi tomary items for maintenance 
of the person supported. 20 C.P.R. 6494,350(c). 


- contributions actuall: 
his own property, f, or by the use 
i 20 C.F.R. §404.350(a). 
The District Court deferred to these administrative interpre~ 


tations of the Support requirement because the regulations are not 


inconsistent with the Statute and have not been overturned by Cong- 


ress. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 381 (1969); 


Lewis v. Martin, 397 U.S, 552, 559 (1970). 
— 


B. The Secre Found That The Claimant Failed To Show 
Half S In Year Pr Retirement 


1. Section 205(q)_requires affirmance of the secre 's 
decision 1 suppo vet By subs teeta oe ety 's 
A claimant for social security benefits has the right to obtain 
judicial review after exhaustion of administrative remedies. Social 
Security Act §205(g), 42 U.S.C. §405(g), delineates the method of 
judicial review ard ctends as the exclusive basis of jurisdiction 
for claims arising under the Social Security Act. Social Security 
Act §205(h), 42 w.s.¢, $405 (h), Weinberger v. Salfi, 422 u.s. 749 
(1975) . 
This is an action under section 205(a), 42 U.S.C. §405(g), to 
review a "final decision" of the Secretary. This section Provides, 
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inter alia, that "(t]he court shall have power to enter, upon the 
pleadings and transcript of the record, a judgment affirming, mod- 
ifying or reversing the decision of the Secretary, with or without 
remanding the case for a rehearing. The findinas of the Secretary 
as to any fact, if supported by substantial evidence, shall be 
conclusive..." 

The Secretary is charged with the duty to weigh the evidence, 
to resolve material conflicts in the testimony and to determine the 
case accordingly. Richardson v. Perales, 402 U.S. 389 (1971); Moss 
v. Gardner, 411 F.2d 1195 (4 Cir., 1969); Staples v. Gardner, 357 
F.2d 922 (5 Cir., 1966); Stumbo v. Gardner, 365 F.2d 275 (6 Cir., 
196€); Celebrezze v. Bolas, 316 F.2d 498 (8 Cir., 1963); Rhinehart 
v. Finch, 438 F.2d 920 (9 Cir., 1971). The findings of the Secretary 
are conclusive if supported by substantial evidence and should be 
upheld even in those cases in which the reviewing court, had it heard 
the same evidence de novo, might have found otherwise. Reyes Robles 
v. Finch, 409 F.2d 84 (1 Cir., 1969); Labee v. Cuhen, 408 F.2d 998 
(5 Cir., 1969); Walters v. Gardner, 397 F.2d 89 (6 Cir., 1968). 


2. The Secre ‘s decision was substantial 
District Court 


The sole issue in determining whether or not the claimant meets 
the one-half support requirement. of Social Security Act §202(d) (8) (D), 
42 U.S.C. §402(d) (8) (D), is the status of the foster care payments 
which comprised more than one-half of the claimant's support during 


the year in question. The contention that foster care payments actually 
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represent payment to foster parents for their services is contradicted 
by the evidence. Foster care payments cover room and board, clothing, 
incidental personal expense items, ami a personal spending allowance. 
(Tr. 158). Although the Vermont Department of Welfare is concerned 
with the total well-being of the foster child and expects foster 
parents to provide love, attention, and emotional support, “rs. Remick 
made it clear throughout her testirony at the administrative hearing 
that foster parents receive no remmeration for their services. (Tr. 
104-105, 109-111, 118, 120-122). 

The evidence shows that foster care payments are interted solely 
for the support of the foster care child. The restraint on the use of 
foster care payments may be broad, but nonetheless it exists. It is 
presumed that the foster care payments are being spent on the foster 
child since the amounts are deemed only sufficient to provide for the 
child's basic needs. As long as the child's needs are being met, the 
State does not concern itself with actual expenditures other than for 
clothing. (Tr. 99, 104, 106-107, 112-113, 120). 

That foster parents are not required to account for expenditures 
or to refund excess payments seems to he only a matter of practicality 
in light of financial realities. It is conceivable that, because of 
frugal spending or use of hame grown food, there might be some surplus 
of foster care payments. Yet, it seems more likely that foster parents 
might have to supplement the foster care payments with their ow funds 
in supporting the child. In any event, the State does not intend 
that foster parents profit fram foster care payments. (Tr. 104-106, 


117-118, 120). In fact, foster care payments cannot be used to support 
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other members of the household (Tr. 137) and are not reportable as 
income for tax purposes (Tr. 153). Furthermore, if other sources of 
support. are made available to the child, the amount of foster care 
payments may be adjusted downward. (Tr. 158). 

The evidence of record demonstrates that foster care payme:.-s 
do not constitute payments for services, either in theory or in prac- 
tice. Rather, foster care payments are solely for the support of the 
foster child. Such payments can only he considered as contributions 
either fram the State or possibly from the foster child himself, 
being paid by the State on behalf of the child. There is not basis, 
however, for considering foster care payments as contributions fran 
the foster parents. The wage earner, therefore, did not provide at 
least one-half of the claimant's support during the year in question. 

The District Court found that the testimony of Mrs. Remick made 
it clear "that foster care payments are not desianed as compensation 
to the parents." Appellant's Appendix p. 7. The District Court 
further found that foster parents do not acquire the State payments 
as their "property," ard that the funds “are contributed hy the 
State." Appellant's Appendix p. 8. Besides arriving at these con- 
Clusions comporting with those of the Secretary, the District Court 
specifically determined that hased on the administrative record as 
a whole, the Secretary's final decision was supported by substantial 
evidence. Appellant's Appendix pp. 3-4. 

3. Ketcherside v. Celebrezze is disti le 

Appellant relies heavily on Ketcherside v. Celebrezze, 209 F. 


Supp. 226 (D. Kansas, 1962). In that case children claimed benefits 
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on the social security account of their deceased mother. At issue 
was whether they had received at least one-half of their support from 
their mother, the deceased wage earner. 

The father contended that workmen's compensation benefits 
received should not have been "considered as incame to the family for 
the purpose of support since such Payments were actually his to inden 
nity him for the injury to his leq." 209 F, Supp. at 229. However, 
the court noted that the total funds available to the family were not 
in question and it was "admitted that the monies received by both 
mother and father from all Sources were used for the support of the 
family . . ." 209 F. Supp. at 228. It was in that context that the 
court discussed the total contributions of the mother and f» ther 
for social security benefit Purposes and stated that "contributions 
should be considered without regard to source." 209 F. Supp. at 229. 


Ketcherside therefore hard).y constitutes a foundation for arguing 


that workmen's compensation benefits are, as a matter of law, inclidable 

aS contributions by a parent toward the support of a child. Indeed 

the court merely decided che decision of the Secretary denying children's 

benefits was supported by substantial evidence. 209 F. Supp. at 229-230. 
Moreover, there is no indication why workmen's compensation 

benefits should be treated like foster care payments. Taken together, 

the decisions of the Secretary in Ketcherside, Supra, and in the 

instant case, as well as the affirming decisions of the respective 

district courts, demonstrate little if not the likelihood that like 

treatment is inappropriate. In any event, the proper way to decide 
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whether any funds constitute support by the wage earner was the 
ultimate administrative course of action followed helow and affirmed 
upon court review. 

II 


SECTION 202 (d) (8) DOFS NOT VIOLATE THE DUE PROCESS CLAUSE 


A. The Challenced Statutory Provision Must Be Sustained 
If It Has A Rati Basis 


The appellant attacks Social Security Act §202(d) (8), 42 U.S.C 
§402(d) (8), as violative of the Due Process Clause in respect of its 


embracing of the equal protection of the laws. The Secretary sub- 


mits that the proper standard for review is the traditional rational 
basis test enunciated in Dandridge v. Williams, 397 U.S. 471 (1970): 


In the area of economics and social welfare, a State 
does not violate the Equal Protection Clause merely 
because the classifications made by its laws are imperfect. 
If the classification has some "reasonable basis," it 
does not offend the Constitution simply because the class- 
ification "is not made with mathematical nicety or hecause 
in practice it results in some inequality." Lindsley v. 
Natural Carbonic Gas Co., 220 U.S. 61, 78. a 
lems of government are practical ones and may justify, if 
they do not require, rough accommodations -- illogical, 
it may be, and unscientific." gers Theatre Co. v. 
Few. 228 U.S. 61, 6 - A statutory 

scr will not be set aside if any state of facts 
reasonably may be conceived to justify it." McGowan v. 
Maryland, 366 U.S. 420, 426. 


In Weinberger v. Salfi, Supra, the Supreme Court recently re- 
affirmed the applicability of the "reasonable basis" test in cases, 
such as this one, arising under social welfare lejislation. Ina 
case involving social security benefits for illegitimate children, 
the Supreme Court disapproved the lower court's application on the 
strict scruitny test. Mathews v. Lucas, No. 75-88, June 29, 1976, 
44 U.S.L.W. 5139. 
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Since this case, like Flemminc v. Nestor, 363 U.S. 603 (1956), 
involves not "freedams quaranteed by the Bill of Rights" (Dandridge, 
Supra, 397 U.S. at 484), but benefits provided by statute "[i]n the 
area of * * * social welfare" (id. at 485), the traditional "rational 
basis" test governs the validity of the Social Security Act provisions 
here in question. Thus, the challenged statutory classification must 
be sustained if there is any rational reason for that Classification; 
and "it is, of course, constitutionally irrelevant whether this 


reasoning in fact underlay the legislative decision, as it is irrel- 


evant that the section does not extend to all to wham the postulated 


rationale might in logic apply." Flemming v. Nestor, Supra, 363 U.S. 
at 612 (citations and footnote omitted). 


The appellant offers Rogers v. Weinberger, CCH Unemployment 


Insurance Reporter para. 17,490 (F.D. Tenn., 1973), in direct support 
of his case. The court in that case decided that although the reason 
for the challenged classification, to provide safeguards against abuse 
through adoption of children solely to qualify them for benefits, was 
a legitimate interest, the classification enacted was not rational. 
That children adopted for laudable motives could be denied henefits 
while children conceived solely to qualify for benefits could not he 
denied was the court's reason for finding the classification irrational. 
Furthermore, the court believed that the abuse of concern to Congress 
was unlikely to occur because adoptions, particularly in Tennessee are 
strictly regulated. 
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If effect, the Rogers court applied the wrong standard of review. 
Similarly, the appellant asks the court to consider the wisdam of 
congressional action which has the effect of being imprecise. How- 
ever, the proper inquiry for the court is not to consider the wisdan 
of the classification, whether it is mathematically precise, but 
whether it is a rational course. "The question is whether Concress, 
in concern having been reasonably aroused by the possibility of an 
abuse which it legitimately desired to avoid, could rationally have 
concluded both that a particular limitation or qualification would 
provect against its occurrence, and that the expense and other dif- 
ficulties of individual determinations justified the inherent impre- 
cision of a prophylactic rule.” Weinberger v. Salfi, supra, 422 U.S. 
at 777. 


B. The Statu Provision Has A Rational Besis And Furthers 
The falsuve 


1. Child's insurance benefits are designed to replace the 
Support lost by virtue of the wage earner § retirement 


- The challenged provision is a part of a statutory scheme whose 
purpose is to provide for deceased, disabled, and retired wage earners' 
children who can demonstrate dependency upon the wage earner at a 
relevant time set forth in the statute. The "primary purpose of [child's 
insurance benefits] is to provide support for dependents ofa... wage 
earner." Jiminez v. Weinberger, 417 U.S. 628, 634 (1974). 

The congressional intent also is directly inferable from the 
structure of the statutory scheme. The basic eligibility requirement 
is, as we have seen, that the child have been "dependent upon [the 
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wage-earner]." But Congress understandably chose to avoid imposing 
upon claimants and the Secretary the necessity of case~by~case deter- 
minations of the fact of dependency. Instead, Conaress provided a 
short-cut procedure for proving actual dependency by circumstantial 
evidence. Thus dependency is presumed where the readily documented 
facts pertaining to the relationship hetween t:he wage earner and the 
child suggest the likelihood of actual dependency. 

Directly applicable to the Challenged provision is a passage 
fram the legisla ive history attending P.L. 92-63, Social Security 
Amendments of 1972: 

++ + your committee believes that benefits for a child 

who is adopted by a worker already getting old-age dis- 

ability benefits should be paid only when the child lost a 

source of support because his parent retired or hecame 

disabled, and that the law should include safequards against 
abuse through adoption of children solely to qualify them 


for benefits. E.R, Rep. Mo. 92,231, 1972 U.S.C. Cong. & 
Adm. News 4989, 5039. 


2. The Statutory scheme has a rational basis and furchers 
egislative purpose 


Although most children are not required to establish dependency , 
but instead receive the benefit of a statutory presumption, the Supreme 
Court upheld Social Security Act §§202(a) (2) and 216 (hh) (3) (C) (ii), 

42 U.S.C. §§402(d) (3) and 416 (h) (3) (C) (ii), which condition the eligi- 
bility of certain illegitimate children for benefits upon a showing 
that the deceased wage earner was the child's parent and, at the time 
of death, was living with the child or contributing to his support. 


Mathews v. Lucas, Supra. It was clear to the Court that if child's 
benefits were conditioned on dependency and the Statutory scheme 
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classified children as legitimate, acknowledged, adopted, etc., only 

for the ultimate purpose of determining dependency, and if henefits 

were inten ‘ed to replace the support lost through the death of a 

wage earner-parent, then "conditioning entitlement on depencency at 

the time of death is not impermissibly discriminatory in providing 

only for those children for whom the loss of the parent is an immediate 

source of need." 44 U.S.L.W. at 5143. Despite recognizin~ that the 

statutory presumptions of dependency resulted in overinclusiveness, 

some children receiving benefits whether or not they could prove 

dependency in fact, the court felt that the classifications were 

permissible hecause they were "reasonably related to the likelihood 

of dependency at death." 44 U.S.L.W. at 5143. 

The legislative history relating to the classification of 

children adopted after the wage earner's retirement, H.R. 92-231, 

| a supra, evidences the same congressional concern established for the 

me classification at issue in Mathews v. Lucas, supra: an after-adopted 
child should be paid only when he has lost a source of support because 
his parent has retired. 

fj. The classification of after-adopte children exists only for the 

oe ultimate prupose of determinina dependency. Both the statutory scheme a : 

and the legislative history make it clear that henefits are intended to 

“ replace the support lost through the retirement of a wage earner-parent. 

Therefore, conditioning entitlement on dependency during the year 

before retirement is not impexnissibly discriminatory in providing 

enly for those children for whom the loss of the parent's income is 

an immediate source of need. 


wan 


The classification in issue is permissible hecause it is 


reasonably related to the likelihood of dependency at retirement. 


It is reasonable for Congress to have decided that because natural 
children would usually be dependent upon their parents at retirement, 
there was no need for a case-hy~case showing of dependency. The 
expense and administrative burden of large numbers of individualized 
determinations justified the inherent imprecision of a rule establish- 
ing a presumption of dependency. Congress could also have reasoned 
that the number of natural children had by parents of retirement age 
would have a minor impact on the social security trust fund and 
therefore neither required or justified a special classification. 

On the other hard, Congress reasonably viewed with concern the 
potential impact upon the trust fund of wholesale adoptions by retired 
wage earners who had nothing to lose and something to gain for 
themselves or for children whon they cared to benefit or for parents 
who wished to shift their children to the trust fund. The legislative 
history in H.R. 92-231, Supra, evidences the congressional desire 
for having a safeguard against abuse through adoption solely to 
qualify children for benefits. ‘The need for a special rule in the 
case of children adopted after ret2rement being apparent, the class- 
ification which requires after~adopted children to show at least 
one-half support in the year before retirement reasonably serves a 
legitimate governmental interest. 

The materiality of the relation hetween the statutory classifi- 
cations and the likelihood of dependency they assertedly reflect 
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need not be scientifically substantiated and it is the appellant's 
burden to domonstrate the insubstantiality of that relation. Mathews 
v. Lucas, supra, 44 U.S.L.W. at 5143 (citations omitted). The 
challenged classification is a reasonable and consistent with the 
statutory scheme to condition benefits upon dependency at a relevant 
time such as that of the death or retirement of the wage earner. 

The claimant relies on Jiminez v. Weinberger, supra. In that 
case illegitimate children were horn after the onset of the wage 
earner's disability. There was a statutory har to henefits imposed 
such that no nonlecitimated illegitimate born after the onset of 
disability could prove dependency. However, other classes of after- 
born illegitimate such as those who are leqitimated or entitled to 
inherit under State law could receive benefits. The Supreme Court 


invalidated the distinction because the blanket conclusive exclusion 


of after-born ronlegitimated illegitimates was not reasonably related 


to the objective of preventing spurious claims of dependency. 

Unlike the classification invalidated in Jiminez v. Weinberger, 
supra, the provision here in issue does not establish a conclusive 
exclusion of a class regardless of dependency and unrelated to the 
objective of preventing spurious claims. Not only is the abuse to be 
guarded against more obvious, but the classification does not har a 
showing of dependency, albeit in a specific manner. 

In considering Mathews v. Lucas, supra, the Supreme Court 
distinguished Jiminez in a manner applicable here: 

But this conclusiveness in denying benefits to same classes 


of afterborn illegitimate children, which belied the asserted 
legislative reliance on dependency in Jiminez, is absent 
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here, for, as we have noted, any otherwise eligible child 
may qualify for survivorship benefits hy showing contri- 
bution to support... .. 44 U.S.L.W. at 5144, 


well as being consistent with the overall scheme based on dependency 


at some relevant time, is not unreasonably restrictive. See ‘Weinberger 
v. Salfi, Supra. Not all dependents are entitled to benefits under 

the Social Se urity Act. Widos receive no benefits under the age of 
60. Children at age 19 may not receive benefits unless ees 
school. Dependency itself is an imprecise concept tied £6. the congres- 
sional notion of abuse, or what ought not to be. It was not incumbent 
upon Congress to provide benefits for children adopted after retire- 
ment who then became dependent on a retired wade earner. That such 
adopted children are Provided for if they are ee natural children 

of step children of the wage earner siilitiaieeet not the existence of a 
design for their coverage, but a reasonable judgment about the probable 
dependency of certain children at retirement and the inherent impre- 
cision of a prophylactic Presumption. According the presumption to 

the appellant is unnecessary, Mathews v. Lucas, Supra, 44 U.S.L.W. at 
5145, and to do so would be an assumption of the congressional right 
to make reasonable and practical social calculations. 


CONCLUSION 


For the foregoing reasons, the judgment of the District Court 
should be affirmed. 


Respectfully submitted, 


George W. F. Cook 
United States Attorney for the 
District of Vermont 


/3/ uaa 8 ee 
e Eng a 
Assistant Regional Attorney 
Department of Health, Fducation 
and Welfare 
John F. Kennedy Federal Building 
Boston, Massachusetts 02203 
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STATUTORY ADDENDUM 


Pertinent Parts of the Social Security Act as amended 


Section 202, 42 U.35.C. §402 


* * 


(a) Child's insurance benefits. 


(1) Every child (as defined in section 216(e)) [of this Act] 
of an individual entitled to old-age or disability insurance 
benefits, or of an individual who dies a fully or currently 
insured individual if such child -—- 


(A) has filed application for child's insurance benefits, 

(B) ai the time such application was filed was unmarried 
and (i) either had not attained the age of 18 or was a full- 
time student and had not attained the age.of 22, or (ii) is 
under a disability... 

(C) was dependent upon such individual -- 


(i) if such individual is living, at the time such 
application was filed, 

(ii) if such individual ‘as died, at the time of 
such death, or 

(iii) if such individual had a period of disability 
which continued until he became entitled to old-age or 
disability insurance benefits, or (if he has died) until 
the month of this death, at the beyinning of such period 
of disability or at the time he became entitled to such 
benefits. 


shall be entitled to a child's insurance henefit ***. 


* * * * 


(3) A child shall be deemod dependent upon his father or 
adopting father or his mother or his adopting mother at the 
time specified in paragraph (1) (C) [of this subsection] unless, 
at such time, such individual was not living with or contri- 
buting to the support of such child and -~ 


(A) such child is neither the legitimate nor adopted 
child of such individual, or 
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(B) such child has been adopted by some other individual. 


For purposes of this paragraph, a child deemed to be a child of a 
fully or currently insured individual pursuant to section 216 (h) 
(2) (B) or section 216(h) (3) [of this Act] shall be deemed to be 
the legitimate child of such individual. 

(4) A child shall be deemed dependent upon his stepfather 
or a stepmother at the time specified in paraaraph (1) (C) [of 
this subsection] if, at such time, the child was living with 
or was receiving at least one-half of his support from such 
stepfather or stepm ther. 


* 
(8) In the case of -- 
(A) An individual entitled to old-age insurance benefits 


(other than an individual referred to in subparagraph (B)), 
or 


(2) an individual entitled to disability insurance benefits, 
or an individual entitled to old-age insurance benefits who 
was entitled to disability insurance benefits for the month 
preceding the first month for which he was entitled to old-age 


insurance benefits, 
a child of such individual adopted after such individual became 
entitled to such old-age or disability insurance benefits shall 
be deemed not to meet the requirements of clause (i) or (iii) 
of paragraph (1) (C) unless such child -- 

(C) is the natural child or stepchild of such individual 
(including such a child who was legally adopted by such 
individual), or 

(D) (i) was legally adopted by such individual in an 
adoption decreed by a court of competent jurisdiction within 
the United States, 

(ii) was living with sch individual in the United States 
and receiving at least one-half of his support from such 
individual (I) if he is an individual referred to in sub- 
paragraph (A), for the year immediately before the month 
in which such individual became entitled to old-age insurance 
benefits ***, 


* 


Section 205, 42 U.S.C. §405 


* 
(g) Judicial review. 


Any individual, after any final decision of the Secretary 
made after a hearing to which he was a party, irrespective 
of the amount in controversy, may obtain a review of such 
decision by a civil action commenced within sixty davs after 
the mailing to him of notice of such decision or within such 
further time as the Secretary may allow. Such action shall 
be brought in the district court of the United States for the 
judicial district in which the plaintiff resides, or has his 
principal place of business, or, if he does not reside or have 
his principal place of business within anv such judicial district, 
in the United States District Court for the District of Columbia. 
As part of his answer the Secretary shall file a certified copy 
of the transcript of the record inclutling the evidence upon 
which the findings and decision camplained of are based. The 
court shall have power to enter, upon the pleadings and transcript 
of the record, a judgment affirming, modifying, or reversing 
the decision of the Secretary, with or without remanding the 
cause for rehearing. The findings of the Secretary as to any 
fact, if supported by substantial evidence, shall be conclusive, 
and where a claim has been denied by the Secretary or a decision 
is rendered under subsection (b) hereof which is aciverse to an 
individual who was a party to the hearing before the Secretary, 
because of failure of the claimant of such individual to 
submit proof in conformity with any regulation prescribed under 
subsection (a) hereof, the court shall review only the question 
of conformity with such regulations and the validity of such 
regulations. The court shall, on motion of the Secretary 
made before he files his answer, remand the case to the Secretary 
for further action by the Secretary, and may, at any time, on good 
cause shown, order additional evidence to he taken hefore the 
Secretary, amd the Secretary shall, after the case is remanded, 
and after hearing such additional evidence if so ordered, modify 
or affirm his findings of fact or its decision, or both, and 
shall file with the court any such additional and modified findings 
of fact and decision, and a transcript of the additional record 
and testimony upon which his action in modifying or affirming was 
hased. Such additional or modified findings of fact and decision 
shall be reviewable only to the extent provided for review of the 
original findings of fact and decision. The judgment of the court 
shall be final except that it shall be subject to review in the 
same manner as a judgment in other civil actions. Any action 
instituted in accordance with this subsection shall survive not- 
withstanding any change in the person occupying the office of 
Secretary or any vacancy in such office. 
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(h) Finality of Secretary's decision. 


The findings and decisions of the Secretary after a hearing 
shall be binding upon all individuals who were parties to such 
hearing. No findings of fact or decision of the Secretary shall 
be reviewed by any person, tribunal, or governmental agency 
except as herein provided. No action against the United States, 
the Secretary, or any officer or employee thereof shall be 
brought under section 41 of the Judicial Code of the United States 
to recover on any claim arising under this Title. 
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